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In 1986 a judgnent was entered in Texas dissolving the
parties’ marriage and providing for a judgnent in favor of
plaintiff and agai nst defendant in the sum of $20,000. The
pur pose of the judgnent was to “partially conpensate petitioner
and her attorneys in their protection of the conmunity estate.”
Def endant filed for bankruptcy under Chapter 7 in 1986, but
failed to schedule the plaintiff as a creditor. The case was
reopened in 1991 to list the plaintiff as a creditor and cl osed
i medi ately thereafter.

The court agreed with the plaintiff in denying defendant’s
nmotion for summary judgnment. The debt is either of a type that
was di scharged in the first bankruptcy or it isn’t. Unlike cases
involving fraud and the like, it is not necessary to file a
conplaint to determ ne dischargeability of a debt under §
523(a)(5). Thus, a claimcom ng under that subsection was not
di scharged in the first bankruptcy, regardl ess of whether it was
included in the debtor’s schedul es. Wiether or not the debt
established by the Texas judgnment is in fact nondi schargeabl e
under 8 523(a)(5) requires an exam nation of a nunber of factors
whi ch nust be dealt with in the adversary proceedi ng.
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UNI TED STATES BANKRUPTCY COURT

FOR THE DI STRI CT OF OREGON

VS. Adversary No. 94-6483-fra

WALLACE DALE VA GT,
MEMORANDUM CPI NI ON

| N RE )
)
WALLACE DALE VJd GT, ) Case No. 694-62911-fra7
)
Debt or . )
)
DELORES VA GT, )
)
Pl ai ntiff, )
)
)
)
)
)

Def endant .

This matter cones before the court on defendant's notion
for summary judgnent. For the reasons described in this
Menor andum Opi ni on, the notion is deni ed.

The affidavits and papers filed by the parties establish
t hat :

In April of 1986 a judgnment was entered in the District
Court of Travis County, Texas dissolving the parties' marriage,
and, anmong other things, providing for a judgnent in favor of

plaintiff herein and agai nst defendant in the sum of
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$20, 000. 00. The purpose of the judgnent was to "partially
conpensate petitioner and her attorneys in their protection of
t he community estate".
Def endant filed a petition for relief under chapter 7 in
1986. In that case defendant failed to schedule plaintiff as a
creditor. He reopened the 1986 case in Septenber 1991, and
isted plaintiff as a creditor. The case was cl osed
mredi ately thereafter. The plaintiff clains that she never
recei ved notice of this proceeding, which fact defendant
di sput es.

The pendi ng chapter 7 case was filed in July 1994,
Plaintiff has filed an adversary proceedi ng seeking a
decl aration that the Texas judgnent is nondi schargeabl e under
11 U.S.C. s 523(a)(5).
The parties agree that the only issue presented to the
court by defendant's notion for summary judgnent is whether the
cl aimwas discharged as a result of the 1986 case, in |light of
t he reopening in 1991.

11 U.S.C. § 523(a) provides that a discharge under § 727
does not di scharge an individual debtor fromany debt to a
spouse or forner spouse "for alinony to, maintenance for, or
support of such spouse. . . .in connection with a separation
agreenment, divorce decree or other order of a court of record.

Unl i ke cases involving fraud, defalcation, and the

ike, it is not necessary to file an adversary proceeding to
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establish that a debt of this sort is nondi schargeable. See 11
U S C 8 523(c)(1). It follows that the treatnment of the claim
n the first bankruptcy is immterial. |If the clainmed debt is
nondi schar geabl e spousal support it was not discharged in the
first case, and will not be discharged in any subsequent case.

11111

Plaintiff relies on In re Beezley, 994 F.2d 1433 (9th Cr.

1993). The Beezley court held that after a no asset no bar
date chapter 7 is closed, dischargeability is unaffected by
schedul i ng, and the anmendnent of schedul es woul d have been a
poi ntl ess exercise. 994 F.2d at 1434. Accordingly, the court
held that it was not an abusive discretion to deny the debtor's
notion to reopen the case. The court pointed out that if the
debt is of a type covered by 11 U S.C. § 523(a)(3)(B) (which
ncl udes clains such as the one at bar) it is nondi schargeabl e,
and reopeni ng the case woul d not have had the effect of
di scharging it.

Whet her or not the debt established by the Texas judgnent
s in fact nondi schargeabl e under 8 523(a)(5) requires an
exam nati on of a nunber of factors, which nust be dealt with in
subsequent proceedings in this adversary case.

Def endant's notion for summary judgnent is deni ed.

FRANK R. ALLEY, I
Bankr upt cy Judge
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